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a new starting point for a new period of twenty years begins with the return of 
each successive execution. If there should be no return on an execution issued 
subsequent to the return of the original, and within less than ten years from the date 
of the original return, doubtless the twenty-year period would not be thereby short- 
ened, but the plaintiff would be allowed the advantage of the previous execution 
upon which there was a return. If during this twenty year period, a second exe- 
cution issues, for instance, during the eighteenth year, upon which there is no 
return, the period would, under paragraph 3 above, be extended ten years from 
the return day of the last execution. 

Here, again, the right to the action or the scire facias accompanies the right to 
issue execution, whether a revival be necessary or not. And all of the foregoing 
is subject to the exception named in the following paragraph. 

5. " Except that where the scire facias or action is against the personal representative 
of a decedent, it shall be brought within five years from the qualification of such repre- 
sentative." 

That is to say, wherever the judgment becomes dormant by reason of the death 
of the judgment debtor, it must be revived, against the personal representative, by 
scire facias or action, within five years from the qualification of such representa- 
tive. This exception is applicable to each of the cases stated in the preceding 
paragraphs. It will be observed that the exception applies only to scire facias or 
action against a personal representative, and not where it is in his favor. 

Section 3578 provides for a few exceptional cases — as where the suing out of 
execution is suspended by legal process, etc. 



Sanders v. Coleman.* 

Supreme Court of Appeals: At Richmond. 

December 7, 1899. 

1. "Act of God" — What is comprehended — "Illness." All misfortunes and ac- 

cidents arising from inevitable necessity which human prudence could not 
foresee or prevent, including "illness," are comprehended under the expres- 
sion "act of God." 

2. Contract — Impossibility of performance — "Act of Ood." If the performance 

Of any contract, is rendered impossible by the act of God alone, such fact fur- 
nishes a valid excuse for its non-performance, and such provision inheres in 
every contract. 

3. Marriage — Breach of promise — Conditions implied in contract — Change of 

health. A contract to marry is coupled with the implied condition that both 
parties remain in the enjoyment of life and health, and if the condition of 
the parties has so changed that the marriage state would endanger the life or 
health of either, a breach of the contract is excusable. 

Error to a judgment of the Circuit Court of Lancaster county ren- 
•Reported by M. F. Burks, State Reporter. 
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dered October 1, 1898, in an action of assumpsit, wherein the defen- 
dant in error was the plaintiff, and the plaintiff in error was the de- 
fendant. Reversed. 

The opinion states the case. 

C. Harding Walker and J. W. Chirm, Jr., for the plaintiff in error. 
Downing & Smith and A. B. Chandler, for the defendant in error. 

Harrison, J., delivered the opinion of the court. 

This is an action brought by the plaintiff to recover damages for an 
alleged breach by the defendant of his promise to marry her on the 
27th day of April, 1898. 

The declaration states with sufficient clearness and particularity the 
cause of action, and the demurrer was therefore properly overruled. 

It appears that, in December, 1897, the defendant, a man fifty- 
two years of age, received from the plaintiff, who was then twenty 
years old, a Christmas card. The defendant had met the plaintiff 
three years before, which was the first and only time he had seen her, 
though he had in the meantime sent her messages through mutual 
friends. A correspondence between the parties followed the receipt of 
the card, which resulted in a visit by the defendant to the plaintiff, in 
Princess Anne county, where she was teaching school, on the 19th of 
January, 1898. On this visit the defendant addressed the plaintiff 
and in a few days was accepted, and the 27th dav of April, 1898, 
fixed for the marriage. 

The defendant filed a special plea, in which he admits the engage- 
ment and that the 27th of April, 1898, was agreed upon as the time 
for its consummation. The plea then denies that the defendant had 
broken his promise to marry the plaintiff, and avers that, after making 
the promise and before the time for its fulfillment, the defendant had, 
by the act of God and without his own fault, become and was sick of 
a bodily disease which" rendered him unfit to marry on the day agreed 
upon, and that, on the advice of his physician, he, in good faith, 
wrote to the plaintiff and asked for a postponement, to which she agreed ; 
that afterwards, on the 27th day of April, 1898, he being still sick of 
his disease and doubtful if he should ever recover from the same, wrote 
a letter to the plaintiff informing her of his continued sickness and of 
his belief that he would be doing her an injustice to marry her in his 
condition of health, and requesting the plaintiff for that reason to 
release him from his engagement. 
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It appears that, about the middle of March, 1898, the defendant 
became afflicted with some trouble about the urinary organs, causing 
much uneasiness and suffering, and for which he was being treated by 
a physician, who, however, knew nothing of defendant's contemplated 
marriage. On the 4th day of April, 1898, the defendant took a drive 
with his friend and neighbor, Dr. Hubbard, into the country. On 
this occasion he was suffering very much, and described his symptoms 
fully to Dr. Hubbard, and told him that he expected to be married 
on the 27th of the month. The doctor told him that he was not in a 
condition to get married; that he was suffering from one of three dis- 
eases, either of which would be aggravated or made worse by marriage; 
that if he married in his then condition of health it might lead to se- 
rious results. The defendant then asked what could he do; that the 
preparations for his marriage were made. The doctor replied : "I 
will advise you to do what I would do myself under like circumstances; 
I would ask for a postponement until you can see the result of your 
symptoms." The doctor urged upon the defendant the importance to 
himself and the plaintiff of not marrying at the time then agreed 
upon. In consequence of this advice the defendant on the same day 
wrote the plaintiff the following letter: 

"White Stone Va., April 4, 1898. 
Dear Mm Gertrude: 

I deeply regret that circumstances, over which I have no control, will prevent me 
from keeping my engagement on the 27th of this month. Trusting you will par- 
don me, I remain, Yours, &c., 

B. M. Sanders. " 

Upon receipt of this letter the plaintiff demanded an explanation, 
in response to which, the defendant wrote as follows: 

"Miami, Va., April 7, 1898. 
Dear Miss Qertrude: 

Your letter received to-day, and I hasten to reply. 

The only explanation I can give you is this, I am not in a condition at this time 
to get married, and my physician advised me to put it off a while longer, which I 
hope will meet with your consent Hastily yours, 

B. M. Sandebs." 

The plaintiff replied to the letter consenting to postpone the mar- 
riage until the defendant recovered. Subsequently, the defendant 
wrote the following letter: 

"Miami, Va.. April 27, 1898. 
Dear Miss Qertrude : 

I received your letter to-day, and will answer at once. You can't imagine what 
I have suffered about this affair, and you seem to tnink some one else has some- 
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thing to do with it, but I can assure you that such is not the case, and that I was 
honest with you all the time, but I thought two wrongs did not make a right, and 
that I would be doing you a greater wrong in marrying you, considering my con- 
dition, than in not doing it, and for this reason, and this alone, I am going to ask 
you to release me from the engagement. I could write more but think this is suf- 
ficient But I will ask before closing that you will think kindly of me, as I will 
always do of you. Hastily, your friend, 

B. M. Sanders." 

To this letter there was no reply, but in a few days < thereafter the 
plaintiff was consulting counsel, and in June following this suit was 
brought. 

In the progress of the trial a number of questions were passed upon, 
which have been brought before us by bills of exception, but in the 
view we take of this case it is only necessary to consider the assign- 
ment of error, which relates to the action of the lower court in refus- 
ing to set aside the verdict in favor of the plaintiff, as contrary to the 
law and the evidence. It has been argued with much force that the 
letters already quoted, which are relied upon by the plaintiff as con- 
stituting the breach, are insufficient to show a refusal on the part of 
the defendant to perform his promise. Without expressing an opinion 
on that question, but conceding, for the purposes of this case, that the 
plaintiff had a right to so regard them, we are brought to a considera- 
tion of the defendant's plea that, after the making of the promise and 
before the time for its fulfillment, he had by the act of God and with- 
out his own fault become sick of a bodily disease which rendered him 
unfit to marry on the day agreed upon. 

Under the expression " the act of God," is comprehended all mis- 
fortunes and accidents arising from inevitable necessity which human 
prudence could not foresee or prevent. Hence it is held that ' ' illness, ' ' 
being beyond the power of man to control or prevent, is the act of 
God. Story on Bailments, sees. 25, 511; Fish v. Chapman, 2 Ga. 
349; Gleason v. Va. M. R. R. Co., 140 U. S. 435. 

It can no longer be doubted that, if the performance of a contract 
is rendered impossible by the act of God alone, such fact will furnish 
a valid excuse for its non-performance, and such a stipulation will be 
understood to be an inherent part of every contract. This principle, 
it would seem, should apply with peculiar force to a marriage contract, 
the performance of which, owing to causes subsequently intervening 
and altogether independent of any default of the party, might result 
in consequences disastrous to the life or health of the parties, or either 
of them. We hold, therefore, that a contract to marry is coupled with 
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the implied condition that hoth of the parties shall remain in the en- 
joyment of life and health, and if the condition of the parties has so 
changed that the marriage state would endanger the life or health of 
either, a breach of the contract is excusable. A lien v. Baker, 86 N. 
Q. 91; Shackelford v. Hamilton, 93 Ky. 80; Bishop on Marriage and 
Divorce, sec. 219. 

In the case at bar, the evidence, as to which in our opinion there is 
no real conflict, shows that there was a predisposition in the defendant's 
family to physical trouble of the kind that had developed with him; 
that his father had died with a similar disease, and a brother with 
urinary trouble; that after his engagement with the plaintiff, and be- 
fore the time fixed for the marriage, the defendant had, without fault 
on his part, developed and was suffering with a grave malady, involv- 
ing the urinary organs, which had continued and kept him constantly 
under the advice and treatment of a physician up to the time of the 
trial; that he had cystitis, with probable inflammation of the urethra, 
complicated with enlargement of the prostate gland, and that an in- 
dulgence in sexual intercourse would aggravate his disease and likely 
shorten his life, and that it would be not only a wrong and injustice to 
the defendant, but also to the plaintiff, for him to marry in his condition 
of health. Marriage is assumed in law to be made for mutual com- 
fort. The condition of the defendant precludes any hope of mutual 
comfort from cohabitation; on the contrary an indulgeuce in sexual 
intercourse would aggravate his disease and enhance the chances of a 
fatal result. As said by a learned judge, " I desire to speak with all 
reserve; but to possess the lawful means of gratifying a powerful pas- 
sion with the alternative of abstaining or periling life, is indeed to in- 
cur a risk of intense misery, instead of mutual comfort." 

Our conclusion upon the law and the evidence is that the defendant 
acted throughout with good faith, and that the unhappy circumstances 
in which he found himself justified the alleged breach of his contract 
to marry the plaintiff. 

For these reasons the judgment of the lower court must be reversed, 
the verdict of the jury set aside, and a new trial awarded to be had in 
accordance with the views expressed in this opinion. Reversed. 

NOTE. — The ruling in this case, that in an action for breach of promise of 
marriage, the defendant may plead as a defense to the action a physical condition 
not due to his default, arising since the contract was entered into, and rendering 
the consummation of the marriage dangerous to his life or health, is in accordance 
with the decided preponderance of the little authority there is on this precise 
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question. The two cases of Alien v. Baker, 86 N. C. 91 (41 Am. Rep. 444), and 
Shackelford v. Hamilton, 93 Ky. 80 (40 Am. St. Rep. 166), cited in the opinion, 
appear to be the only American authorities on this subject. 

The question was learnedly debated, both in the Queen's Bench and, on appeal, 
in the Exchequer Chamber, in the case of Hall v. Wright, El. Blackb. & El. (96 
E. C. L.) 745. A decision adverse to that in the principal case was reached, but 
by a badly divided court. In the lower court, Lord Campbell and Crompton, J., 
held the plea insufficient, while Whiteman and Earle, JJ., held it to be good. 
On appeal, the plea was adjudged to offer no defense to the action, Williams, 
J., Martin B., Crowder, J., and Willes, J., so holding, while Pollock, C. B., 
Bramwell, B., and Watson, B., dissented. So that, of eleven judges who passed 
upon the question — delivering opinions seriatim — six were against the plea and five 
were for sustaining it. The English case, therefore, cannot be regarded as very 
strong authority contra the principal case. If any reader desires to pursue his 
studies of the question more deeply, and beyond the opinion in the principal case, 
we commend to him the eleven opinions in this English case, where he will find 
the arguments pro and con presented in extenso. 

An interesting sequel to the principal case, not shown on the record, but recently 
announced in the public press, is the marriage of the afflicted defendant to another 
woman, within a few days after the opinion was handed down. 

The sequel would become more interesting still, if the plaintiff should now in- 
stitute a second action against him, and succeed in obtaining a probably not im- 
possible ruling somewhat along the following lines: As there is in every marriage 
engagement an implied condition that the parties shall remain fit for the duties of 
the married state, so there is likewise an implied condition that if one of the 
parties is unfit at the date fixed for the marriage, it shall be postponed until such 
time as he is fit. The plaintiff's first action therefore failed because prematurely 
brought — just as if she had sued on December 1 for the breach of an engagement, 
in terms performable on December 25. In other words, there had been no breach 
at the date of the action. This does not preclude a second action after the ma- 
turity of the contract and a breach in fact. The defendant's physical condition 
being now such as to permit him to enter the married state without forfeiting his 
life — as established by his actually living in that state with another woman — a 
condition which did not obtain at the time of the former action brought, as judi- 
cially ascertained by the decision of the court in the principal case — it follows that 
the first action was prematurely brought, the time for performance had not arrived, 
and the judgment in that action is no bar to the second action. If, on April 27, 
1898, the date set for the marriage, the defendant had been seriously ill with typhoid 
fever, this circumstance, while justifying his refusal to fulfill the engagement on 
that day, would not have relieved him altogether from the engagement, but would 
only have postponed its performance. If the plaintiff had, notwithstanding, sued 
him for the breach, and he had successfully pleaded his illness, the judgment 
would merely have established that he had committed no breach up to that time. 
If he had subsequently recovered, the legal duty to perform the engagement would 
have continued, and a refusal would then have constituted a breach for which a sec- 
ond action would lie. His subsequent marriage to another, whereby he is inca- 
pacitated to marry the plaintiff, would be no answer to the plaintiff's action — 
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the effect of the subsequent marriage being only to relieve her of the necessity of 
offering to fulfill the contract on her part, or of requesting him to fulfill it on his 
part. The statute of limitations would run only from the date of the breach — 
that is, from the time that the defendant became physically fit to consummate the 
engagement. 

Whether the plaintiff in such second action could secure this supposed ruling, 
is something we do not mean to affirm. We merely suggest it, as an interesting 
third chapter of the romance. 



Southern Bell Telephone & Telegraph Co. v. Clements.* 

Supreme Court of Appeals: At Kichmond. 

January 18, 1900. 

1. Telephone Companies — Safe poles — Lineman — Contributory negligence — Com 

at bar. It is the duty of a telephone company to use ordinary care to pro- 
vide and keep its poles in a reasonably safe and sound condition for use by its 
employees, but whether a lineman is guilty of contributory negligence in 
climbing a pole which has been condemned and is plainly so marked, but the 
dangerous condition of which is not obvious, is a question of fact to be deter- 
mined by the jury from all the circumstances of the particular case, under 
proper instructions from the court. In the case at bar the evidence is such 
that this court could not disturb a verdict either for the plaintiff or the de- 
fendant. 

2. Mental Anguish — Inferred from physical suffering. A jury may infer mental 

anguish from serious bodily harm, causing great physical pain and suffering, 
without other proof on the subject. 

Error to a judgment of the Law and Equity Court, of the city of 
Richmond, rendered December 30, 1898, in an action of trespass on 
the case, wherein the defendant in error was the plaintiff, and the 
plaintiff in error was the defendant. Affirmed. 

The opinion states the case. 

S. S. P. Patteson, for the plaintiff in error. 

W. P. DeSaussure, for the defendant in error. 

Keith, P., delivered the opinion of the court. 

The Southern Bell Telephone & Telegraph Company operates a 
telephone exchange in the city of Richmond with poles and wires ex- 
tending from its central office through the streets of said city. The 
defendant in error, Clements, was an employee of the Company, whose 
duty it was to climb its poles for the purpose of putting up or remov- 

* Reported by M. P. Burks, State Reporter. 



